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I. Introduction

Rete Ferroviaria Italiana S.p.A. ("RFI" or the "Company") is the sole manager of the national railway
infrastructure ("Infrastructure Manager™) and, infer alia, is responsible for allocating infrastructure capacity
to railway undertakings offering passenger or freight transport services ("Railway Undertakings"), and for

implementing the plans defined with the State concerning investments for infrastructure development.

The work carried out by RFI as Infrastructure Manager has been governed in detail over the years by
European® and national® regulatory acts aimed at guaranteeing - through the provision of detailed rules of

conduct - fair access to the infrastructure by all Railway Undertakings.

Under antitrust law, RFI holds a dominant position (legal monopoly) in the market for operating and
upgrading the railway network.? In light of this, RFI intends to identify, as precautionary and preventive
measure, certain behaviours that could expose the Company to the risk of violating the rules set out to

protect competition in terms of non-discrimination and the processing of sensitive information.

II. Principle of non-discrimination under antitrust rules and the control measures adopted by the

company

Article 102 of the Treaty on the Functioning of the European Union ("ITFEU') states that the abuse of a
dominant market position which impairs the maintenance of effective competition in the common market

is unlawful.

The conduct prohibited by this rule includes discrimination by dominant undertakings aimed at arbitrarily
favouring some companies over others and thus hindering normal competition.* A typical case is a dominant
undertaking using its position to benefit companies within its group to the detriment of third-party

companies.’

! See Directive 2012/34/EU of the European Patliament and of the Council.
2 See Legislative Decree 112 of 15 July 2015.
3 See on this point AGCM Otder No. 27878 in Case A-519/Direct Awarding of Public Rail Transport Services in the
Veneto Region. In section 132, such market is precisely defined in the following terms: "The railway infrastructure
management, maintenance and development market concerns the following activities: i) safe management of railway traffic, through the
supervision of train control and command systems; i) maintenance of the national railway infrastructure in full efficiency, ensured throngh
ordinary and extraordinary maintenance activities; iii) planning and implementation of investments for upgrading the existing infrastructure
and ifs technological equipment, as well as the development and construction of new railway lines and facilities; iv) accessibility of stations
and the services offered therein to railway nundertakings and passengers; v) annual definition of the railway timetable on the basis of requests
made by railway passenger and freight undertakings'. Geogtraphically, this matket falls within the national scope.
4 Such effects may also occur in a market other than the one in which the dominant undertaking operates.
>In order for it to be an antitrust infringement, it is necessary that third party and group companies compete (or plan
to compete in the future) on or for the same market.
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It should be made clear that, from an antitrust standpoint, it is not the form or manner in which
discrimination is implemented that is decisive, but only whether the differential treatment is sufficient to

prevent undertakings from competing 'on an equal footing' on or for the market.

As far as the Company is concerned, one of the possible forms discrimination can take concerns how
commercially sensitive information that RFI possesses or receives due to its Infrastructure Manager role is
treated. Indeed, information flows concerning such data should be considered with particular care in order

to avoid unjustified discrimination between Group companies and third party railway undertakings.

On this point, it should be recalled that antitrust regulation and sectoral regulation (defined according to
regulatory interventions at European and national level) should be regarded as complementary and not as
alternatives. Therefore, an antitrust infringement may also arise where conduct formally complies with field

regulations, if it causes unjustified discrimination capable of generating anti-competitive effects.®

In order to ensure compliance with antitrust regulations, the Code of Ethics of Ferrovie dello Stato Italiane
Group - which is the basis of the fundamental values and standards of conduct of all the Companies
belonging to the Group - recognises and promotes healthy and fair competition between competitors,
committing itself to comply with antitrust regulations, as well as the acts and decisions issued by regulatory

and competition authorities.

In addition, in order to ensure the sound and transparent management of the company, RFI has adopted -
and ensured its adequate functioning over time - an Internal Control and Risk Management System
('SCIGR"), which includes the set of organisational structures and corporate rules aimed at enabling the
identification, measurement, management and monitoring of the main risks relating to business activities.
In line with international reference standards, the SCIGR is an integrated system that involves the entire

structure and has three levels of control:

@) First-level control, consisting of the set of control activities that individual operating units carry
out on business processes in order to ensure the proper conduct of operations;

(i)  Second-level controls, entrusted to specific structures and aimed at managing and monitoring
specific risk categories, including, typically, operational risks and risks of non-compliance with
regulatory compliance and obligations;

(i)  Third-level controls, of a cross-cutting nature, aimed at verifying the adequacy and actual function
of the SCIGR as a whole, also by monitoring the implementation of first-level controls and the

effectiveness of second-level control activities.

¢ See for example (i) the following judgements: Court of Justice, Judgement of 17 February 2011, Case C-52/09, Telia
Sonera; Court of Justice, Case C-280/08 Deutsche Telekom; Court of First Instance, Case T-271/03, Deutsche
Telekom; Coutt of First Instance, Judgement of 29 March 2012, Case T-333/07, Telefonica or (i) the Authority's
measure in Case A-519, section 151.
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The second level includes, inter alia, monitoring risks and the adequacy of controls in the antitrust field,
which oversees business activities and ensures the adaptation of the relevant processes to the relevant

regulations and the provisions of competent authorities.

Last but not least, it should be borne in mind that Ferrovie dello Stato Italiane Group has developed an
accurate antitrust compliance programme to ensure a careful mapping of the antitrust risks to which any
Group Companies - including RFI - are exposed, as well as the adoption of rigorous procedures in

compliance with the highest national and international standards.

In order to further strengthen RFI's antitrust compliance activities, also taking into account the peculiarities
of the regulatory framework the Infrastructure Manager is subject to, the following section will provide -
for the Company's main areas of activity - examples of conduct to which particular attention should be paid

in order to ensure compliance with antitrust regulations.

II.A Allocation of infrastructure capacity

RFI - as Network Manager - should pay special attention to all activities concerning the allocation of

infrastructure capacity to Railway Undertakings and other entitled parties.

On this point, the sector’s regulatory framework (composed of European and national acts or regulatory
measures) already imposes detailed obligations on RFI, summarised in the Network Statement, i.e. a
document in which the general rules, deadlines, procedures as well as the criteria for capacity allocation and
any other information necessary to submit requests for infrastructure capacity are published in detail. The
NS also contains information on the charges for accessing and using the railway infrastructure, and the fees
due for services (in addition to the methods for collecting them), which RFI drafts on the basis of the

provisions and criteria dictated by the Transport Regulation Authority (ART).

It should be noted that the procedure for generating the NS, governed by Article 14 of Legislative Decree
112/2015, provides - ptior to its publication - its submission for consultation (for comments by the regions,
autonomous provinces and railway market operators), as well as for it to be forwarded to the ART for

possible indications and prescriptions.

The principles, standards of conduct, control tools and reporting systems to be applied in managing the
process for accessing to and using the railway infrastructure set out in the Group Code of Ethics, in RFI
Anti-Bribery and Corruption Management System Policy Guidelines and in the Organisational Model

pursuant to Legislative Decree 231/2001 are also referred to in the applicable sector regulations.

In addition to internal preventive measures, the protection of free competition on the market is also ensured
by ART’s work, which is entrusted with: (i) both important regulatory tasks in the transport sector, including
the task of ensuring fair and non-discriminatory access conditions to railway infrastructures, defining criteria

for setting tariffs and fees, and carrying out inspection activities, as well as the solving any disputes on the
4



”~rn

matter; (i) and the power to monitor the competitive situation on the railway services markets, without
prejudice to the competences of the AGCM (see Atticle 37(3), Legislative Decree 112/2015, legislation
transposing Directive 2012/34/EU).

Under the above system, antitrust discrimination in favour of one or more Railway Undertakings (not
necessarily belonging to FS Group) would risk bearing anti-competitive effects, as it would prevent other
Railway Undertakings from competing 'on an equal footing' in or for the market. Therefore, in addition to
the obligations provided for by sector regulations, it should be borne in mind that - in the activities related
to the management of allocation requests and in the processes of allocation and coordination of train paths
- it is not allowed to favour, inform or involve in advance specific Railway Undertakings (all the more so if

they belong to FS Group) to the detriment of others.

When making decisions on the allocation of railway capacity and on how to set and collect charges are
classified by sector regulations as "essential Structure of the IM", and deemed worthy of special attention
due to their centrality in making railway infrastructure available to the market in a fair and non-
discriminatory manner. To safeguard the Infrastructure Manager's full independence, autonomy and
impartiality in performing these functions, industry regulations make specific provisions for persons
entrusted with decision-making responsibilities in respect of essential functions, to ensure that their actions
are not tainted by potential conflicts of interest or external influences. In order to translate these controls
into the corporate organisational structure, RFI has identified, through Organizational Communications

591/AD of 19 July 2021, the Corporate Structures responsible for such essential functions.

[ e e e e e e e e e e e e e e e

| Attention profiles |

I When allocating infrastructure capacity and managing requests involving more I
| than one Railway Undertaking, the Structures falling within the subjective |
| perimeter set out in the aforementioned Organizational Communications in |
l particular, should pay attention to the following profiles, identified by way of
| example, without limitations:

(i) Not to involve persons or figures working for Railway Undertakings in |
the preparatory work for allocation of infrastructure capacity, except
through the forms and procedures provided for by the sector’s legal and |
regulatory framework; |

(i) Not disclose train path requests or comments from Railway |
Undertakings, even if formalised in the form of a preliminary study I

request; |

(i) Manage communications with the Railway Undertakings in such a way |
as to ensure that one or some of them do not receive any advance notice |
before the others, or with a timing that differs from the deadlines laid I

down in the current procedures. |
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11.B - Investment planning

One of RFI's main activities is planning - in coordination with the Ministry of Infrastructure and Sustainable

Mobility - investments in the renewal, upgrading and development of the national infrastructure network.

Data on changes to the railway network (such as, for instance, the timing, cost or manner in which the
Operator will work on the railway network) constitute key information for the Railway Undertakings'
commercial strategy and, therefore, should be considered, from an antitrust point of view, as sensitive

information to be handled with particular care.”

In particular, care must be taken not to discriminate between Railway Undertakings when transmitting -
outside the Company - information concerning, for example, (i) planned interventions that significantly
modify the existing infrastructure and, therefore, the competitive environment in which competing Railway
Undertakings operate; (i) investments or modifications that affect railway sections involved in competitive
procedures for the assignment of rail transport services; and/or (iii) railway sections where competition

(actual or potential) is particularly fierce.

| Attention profiles

|
|
I When drafting and disseminating documents relating to investments that could alter the competitive I
I environment, it should be considered, by way of example, that: I

|

(@) Such documents, even if only preparatory or evaluative, should remain within the Company; |

(i) In the event that it is necessary to discuss with Railway Undertakings how to intervene on a |
railway section, all affected Railway Undertakings should be invited to participate (and not |

only those who request it).

I1.C - Sensitive Information on Railway Undertakings

As part of its activity as a Manager, the Company receives commercially sensitive information from Railway

Undertakings wishing to use or already using the railway infrastructure.

In this regard, industry regulations already require the Company to (a) keep third-party-companies’ business
information obtained confidential, and (b) limit, as far as possible, the access of figures from other Group

companies to the computer systems on which such information is uploaded.?

From an antitrust point of view, the management of the information flow relating to such data is relevant

(i) both under the aspect of abuse of a dominant position, as information from competitors could reach the

71t should also be noted that RFI has already been sanctioned by the AGCM for having discussed with the holding
company and Trenitalia possible improvements (i.e. electrification) of some mountain lines in the Veneto Region (see
Case A519).

8 See Article 11(10) of Legislative Dectee 112/2015.
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Railway Undertakings belonging or not to the Group, providing the latter with an unlawful competitive
advantage, and (ii) under the different aspect of the prohibition of exchanging strategic information between

competitors.?

With regard to the types of data to be considered sensitive, antitrust law identifies, for example: prices (e.g.
actual prices, discounts, increases, reductions or rebates), service costs, future plans, turnovers, capacity,
R&D programmes and results.’® In the event that the Company receives and/or has to handle such data
from third party Railway Undertakings, care must be taken not to share such information outside the
Company or with persons holding concurrent roles in other Group companies, except (i) where strictly
necessary, (i) in aggregate form, (iii) with the prior authorisation of the Antitrust Officer, and (iv) in any

case in compliance with sector regulations.

In this regard, specific mention should be made of the control already adopted by the Manager with
reference to disclosures intended for the Board of Directors in which, whenever sensitive information is
contained therein, an appropriate wording is inserted to highlight the nature of the information and the

obligation of confidentiality that follows.

| ATTENTION PROFILES
|

I'1n managing the information flow related to commercially sensitive information on Railway

I Undertakings, it is appropriate:

(i) To limit the circulation of such data to what is strictly necessary, even within the
Company itself, allowing access only to those persons who must actually use and/or
evaluate them;

(i) To highlight which documents drafted by the Company contain commercially
sensitive information on third-party Railway Undertakings, in order to prevent such
material from being recklessly distributed within the Group;

(i) To involve the Antitrust Officer whenever it is necessary to share such data outside
the Company;

(iv) To apply the same caution to documents in which RFI reprocesses such data if it |
remains possible to derive strategic information of third-party railway undertakings I
from such documents. |

A ——

11.D - Participation in trade associations or other organisations in the railway sector

9 See Guidelines on the Applicability of Article 101, section 2, of the Treaty on the Functioning of the European Union
to Horizontal Cooperation Agreements.
10 See Guidelines on the applicability of Article 101(86 and seq.) of the Treaty on the Functioning of the European
Union to horizontal cooperation agreements.
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The risk of providing inside information only to certain Railway Undertakings also arises when RFI
participates in meetings, studies and research activities concerning the railway network. This is because in
such venues, the company representatives could share some competitively relevant data that would only

benefit the companies members of such association or study group.

Therefore, in such activities, care must be taken not to share information that (i) has not already been

publicly shared and (ii) has a significant impact on competition in or for rail transport markets.

For instance, special care should be paid (and brought to the attention of the competent structures) not to
share - as part of a study involving a small group of Railway Undertakings - information about a future
network expansion investment, unless this data is communicated to the market at the same time. This would
in fact constitute an unjustified discrimination to the detriment of any Railway Undertakings not
patticipating in the study, as the latter would not have the opportunity to adapt/change their business

strategy in a timely manner.

{ ATTENTION PROFILES I

I When an RFI representative attends a meeting of a trade association or a study on the railway I

| sector, it is appropriate: |
| |

(i) Not to disclose sensitive information that the Company holds in its capacity as |
Manager if this could generate a competitive advantage for participants in trade |
associations/working groups;

(i) To promote the publication of the results of studies or research to the entire market,

(i) To verify beforehand that the materials shared by RFI do not contain commercially
sensitive information on third party companies (e.g. Railway Undertakings);

(iv) To check with the Antitrust Officer the legality of the topics to be discussed from |
an antitrust perspective. I

|
|
|
|
|
|
I where possible;
|
|
|
|
|
|
!

ITI.Conclusions

Holding a dominant position obviously does not constitute an antitrust offence per se. However, this
condition requires special care not to favour certain Railway Undertakings (especially when they belong to
the Group) to the detriment of others. In fact, if the Company (voluntarily or not) unjustifiably discriminated
against a Railway Undertaking - all the more so when done in favour of one of the Group Undertakings - it

would risk being condemned to pay significant fines for abuse of a dominant position.!

11 See Atticle 23 of EC Regulation 1/2003. Penalties can amount to up to 10% of the Group's turnover.
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Breaching the antitrust law exposes RFI not only to the risk of sanctions, but also to the nullification of the
agreements entered into while breaching the aforementioned law, to compensation for damages in favour
of the persons harmed by its conduct, and to negative reputational consequences. Therefore, in order to
reduce the risks arising from a breach of antitrust law, it is good practice (i) to follow the indications
contained in these Guidelines, especially in those activities most at risk of creating discrimination to the
advantage of the Group's Railway Undertakings, and (ii) to check in advance with the Antitrust Contact
Person the legitimacy of conduct in the event of doubts. This will help the Company to ensure that its
activities and information flows ensure basic fairness in the competition between Railway Undertakings, in

harmony with its role as an impartial Infrastructure Manager and with antitrust regulation.

Lastly, it is emphasised that the attention profiles contained in these Guidelines should be kept in mind and
practised also in those activities in which RFI operates, as a provider of services other than the so-called
Minimum Access Package,!? especially in the event that (i) such services have a significant impact from a
strategic-commercial point of view on the activities of the Railway Undertakings and (ii) the competitive
position of RFI in such markets is significant. Even in such cases, in fact, any kind of discrimination or

unequal treatment hindering the full development of the competitive process should be avoided.

12 See Article 13(2), (9) and (11), Legislative Decree 112/2015; EU Implementing Regulation 2177/2017 and
Resolution of the Transport Regulatory Authority 130/2019.
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